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Most crimes are also civil wrongs, so allegations of criminal wrongdoing are sometimes tested by civil judges who sit without juries, give reasons for their findings of fact, and reach those findings on the balance of probabilities rather than claiming that they are 'beyond reasonable doubt'. A finding reached by the narrowest margin of probability is as much a 'fact' for legal purposes as one that is beyond dispute. As Lord Hoffman put it in one case of alleged child sexual abuse:
If a legal rule requires a fact to be proved […] a judge or jury must decide whether or not it happened. There is no room for a finding that it might have happened. The law operates a binary system in which the only values are zero and one. (Re B 2008:2) 1 As Ricoeur (2006:320) remarks, the need to 'set at an appropriate distance the guilty party and the victim, in accordance with an imperiously binary topology' is what distinguishes the judge from the historian (which is not to say that historians never make such distinctions, only that they are under no obligation to do so in every case).
There is, however, an exception to this imperious code in cases where a complainant seeks leave (the permission of the court) to bring an action for personal injury outside the normal limitation period (the period after an alleged event within which an action must be broughtthree years for most personal injuries). Leave to bring the action may be granted where the judge considers it 'equitable' to do so, taking account of a number of factors, including 'the extent to which, having regard to the delay, the evidence adduced or likely to be adduced by the plaintiff or the defendant is or is likely to be less cogent than if the action had been brought within' the normal limitation period (Limitation Act 1980, s. 33(3) ). In A v. Hoare (2008), the House of Lords decided that actions for rape and child abuse fell within this section, giving judges a discretion to extend the limitation period beyond the statutory limit of three years (calculated from the claimant's 18th birthday or the date when she or he became aware of having suffered significant injury attributable to the defendant). By overruling its previous interpretation of the Limitation Act in Stubbings v. Webb (1993), the House of Lords opened the door to actions for so-called historic sexual abuse, in cases where the alleged abuse occurred many years before the proceedings commenced.
Section 33(3) requires the court to assess the cogency of the evidence 'adduced, or likely to be adduced'. As the Court of Appeal explained in AB v. Nugent Care Society (2009), this means that while in some cases the likely cogency of the evidence can be assessed from the written pleadings, in other cases the judge will need to hear all the witnesses before deciding how cogent the evidence is. If the result is a decision to disapply the limitation period, then the judge may proceed directly to a decision on the substantive issue. Thus rather than a simple binary choice -the complainant was abused or not -the judge has a third option: to decide that whether the abuse occurred or not, the complainant's claim should not be allowed to proceed (see, for example, Albonetti v. Wirral MBC, 2008). Consequently, defendants in such cases need not counter the claimant's claims with a coherent alternative account of events: it suffices to produce a 'shadow story' (Abbott 2008:182) ; that is, a story such as 'an unidentified intruder committed the murder', which fails to specify many elements of a complete narrative (such as who the intruder was and why he murdered the victim), but provides an alternative to a competing story. The very shadowiness of the story can support the argument that it would be unfair to allow the litigation to continue. This chapter will examine two judgments delivered in 2009 by Mrs Justice Swift, in both of which she disapplied the limitation period and, in the main, upheld the complainant's allegations. Drawing on both legal and literary theory, I shall then consider to what extent and in what sense these judgments can be said to have 'constructed' the facts about past sexual assaults.
Raggett v. Society of Jesus Trust 1929 for Roman Catholic Purposes
In this case, the claimant (who waived anonymity) sued the proprietors of a Roman Catholic boys' school for sexual abuse by one of the teachers,
